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COMPETITORS IN A STRICT LEGAL SENSE 
SO FAR AS EXCLUSIVE FRANCHISES 
ARE CONCERNED. 





The reasoning in the case of Cumberland 
Gaslight Co. v. West Virginia & Maryland 
Gas. Co., 188 Fed. 585, decided by Fourth 
Circuit Court of Appeals, opens up a field 
of legal speculation, in this day of inven- 
tion and discovery, which would appear to 
harness to practical things the imagination 
of the optimist and poet. 

Starting out with the two principles, that 
franchises granted by the public are con- 
strued liberally in its favor and_ strictly 
against grantees, and that legislative and 
municipal bodies granting them may not 
tie up their successors unreasonably, it well 
may be pondered, very seriously, what is 
the intrinsic value of almost any franchise 
for any exclusive right granted to a public 
utility corporation. 

In the case referred to the facts show 
that a corporation was chartered in 1853 
by a special act of the legislature of Mary- 
land, “with power to manufacture gas of 
any material they may think best and to 
dispose of the same for the lighting of the 
City of Cumberland,” etc., “and to effect 
this object they shall have power to lay 
pipes in and along any of the streets,” etc., 
“provided, however, the mayor and city 
council assent to the same.” 

It is also provided by the act that the 
corporation may recover damages sustained 
by any person doing or causing to be done 
any act “whereby the works of said cor- 
poration shall be in any way injured or ob- 
structed.” 

While there was a reservation in the spec- 
ial act of the right to alter or repeal, it ap- 
pears that no direct alteration or repeal has 
taken place, and, pretermitting for the mo- 
ment all question of invalidity of the act in 
so far as it is claimed to tend to the creation 
of a monopoly, the court considered the 
right of the corporation to recover from a 
natural gas company operating mains for 





natural gas-in the streets of the City of 
Cumberland, 

The court concedes that, by the section of 
the act prohibiting injury or obstruction to 
pipes that have been laid in the streets, a 
definite vested right accrued to the corpora- 
tion. 

It says: “It has no right to object to the 
laying of pipe lines through this city for 
the purpose of conveying oil or water, ex- 
cept so far as the laying thereof might 
physically injure or destroy its own. No 
more has it right to complain because of 
the laying of pipe lines to convey natural 
gas into the city, if natural gas must be 
held, in a legal sense, not to be a competitor 
of its manufactured gas, and the sale of 
which, notwithstanding it may, like the sale 
of electricity, reduce or destroy its profits, 
does not conflict with its right, strictly con- 
strued, to furnish its manufactured gas for 
lighting purposes, Is natural gas a com- 
petitor, in this strict legal sense, of manu- 
factured gas limited to lighting purposes?” 

Very rightly, it seems to us, the court 
proceeded to hold that natural gas is not in 
any legal sense a competitor of manufac- 
tured gas. That it could be supposed to 
be seems to us to arise out of confusion in 
terminology and because both are useful in 
the same ways. 

But so, to a limited extent, at least, is oil, 
and in the course of invention and discovery 
it might be conveyed to places of use in 
practically the same way as manufactured 
gas and natural gas. 

Manufactured gas and natural gas may— 
who can tell?—come to differ, in the mind 
of the chemist, from each other as much as 
either differs from illuminating oil. 

Indeed the fact, that electricity must be 
manufactured for the same or similar uses 
as gas, might come to be a factor putting it 
on the plane of legal competition with 
manufactured gas, when natural gas, like 
fuel oil, would not be considered a com- 
petitor, in a strict legal sense, at all. 

In 1853 natural gas was no more in the 
contemplation of the charter then grant- 
ed to the Cumberland Gas Light Com- 
pany, than was electricity, and even pos- 
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sibly less so. It might be argued as to elec- 
tricity, that it was excluded by the charter, 
because it was contemplated that the use of 
the streets for the conveyance of manufac- 
tured illumination was the exclusive right 
of that corporation, while what bounteous 
nature was ready to supply through proper 
conveyors was not reached by the farthest 
stretch of construction. 

But the point we endeavor to make is, 
that even a franchise to manufacture and 
sell exclusively a substance of general neces- 
sity or utility should, by construction, be 
pared down to an exceedingly restricted 
sense. 

In the first place, the theory of franchise 
is that the public is yielding a valuable right 
for a quid pro quo present and prospective. 
The life of the franchise is on the assump- 
tion that to-day, to-morrow and for the 
term the supplying of the article, which is 
the consideration of the franchise, is and 
will be the supplying of an article of gen- 
eral necessity or utility. Impliedly the 
grantee of the franchise represents, that all 
during the term the article it is to supply 
shall be such. Therefore he, as a bargainor 
with the public for a privilege, represents 
that the consideration for his bargain shall 
not fail, 

Our patent laws might be thought to mili- 
tate against this theory, but considered 
rightly we think they really support it. 

Thus in protecting patentees, public policy 
encourages invention though it overturn 
the old order of things, and it says, in 
effect, that contractual engagements and all 
sembiance of vested right, which might 
operate against the common weal, must 
take their chances in the march of events. 

And this is the only just way to look at 
it. Those who are granted franchises, 
they are 
granted to no others—should not be al- 


when they ask for them—and 


lowed to say they are intrenched in favor, 
when the grantors of privilege see their 
own capital and industry compelled to ad- 
just itself to new conditions, new inven- 
tion, discovery and progress, no matter if 
the broom of confiscation may sweep some 
of them out of its path. 





It is a familiar principle that the con- 
struction of ali contracts must be in the 
light of the surrounding 
This is the rule in private contracts. The 
parties to such contracts may, however, tie 
themselves down for the future as irrevoc- 
It is inherent in free- 


circumstances, 


ably as they choose. 
dom of contract that they should be able 
to do so, as well as that they may part ir- 
revocably with title to anything they may 
own. 

But the representatives of the public 
should not be allowed to bind their suc- 
cessors any further, than existing condi- 
tions at the time of contract require—with- 
out any speculation or forecasting as to the 
future, which may revolutionize conditions. 

A year ahead in a civilized nation, in 
progressive march, might be more than “a 
evcle of Cathay,’ where but the seasons 
pass and men with them and nothing ap- 
pears but the corroding tooth of time. 

Well might it be thought that a charter 
with all its grant of franchises and priv- 
ileges might be read as it was a hundred 
years after its date in such a land, than that 
it should be reasonable to thus view it in a 
country, where it would be an obstruction 
to progress within a decade of years. 

The principle that municipal and legisla- 
tive bodies are not allowed to fetter the 
discretion of their successors needs more 
strict enforcement’ in a progressive nation, 
than where the procession of the suns 


brings less of change. 








NOTES OF IMPORTANT DECISIONS 


STATES — ENABLING. ACT LIMITING 
LEGISLATIVE POWER AFTER ADMISSION 
OF A STATE.—Among other contentions urg- 
ed before the Eighth Circuit Court of Appeals, 
in McCabe v. Atchison, T. & S. F. Ry. Co., 186 
Fed. 966, against the validity of Oklahoma’s 
separate coach law,.was one based on the 
provisions of the enabling act, under which it 
was admitted. 

This law, granting for the sake of argument, 
it might be valid, if emanating from the legis- 
lature of some other state, was claimed not to 
be within legislative power in Oklahoma, be- 
cause the enabling act provided that the con- 
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stitution to be framed and adopted “shall be 
republican in form and make no distinction in 
civil and political rghts on account of race or 
color.” 


In addition it was pressed on the court that 
the enabling act required that the constitution- 
al convention “should accept the terms and 
provisions” of the enabling act and adopt, an 
ordinance to that effect. 


Adams, C. J., with whom concurs Hook, C. 
J., and from whom Sanborn, C. J., dissents, 
says that with or without the enabling act pro- 
viding as it did that ‘a constitution which 
should make no distinction in civil or political 
rights on account of race or color was the 
only kind of a constitution the delegates were 
empowered to make.” It was said to be pro- 
vided also that when admission should take 
place Oklahoma was to be “on an equal foot- 
ing with the original states.” 


As to the convention accepting the terms 
and provisions of the enabling act and adopt- 
ing an ordinance to that effect Judge Adams 
said: “Whatever effect the acceptance of the 
terms and provisions of the enabling act may 
have upon other questions, to which they 
might be applicable, we are clearly of opinion 
it was never intended by the language employ- 
ed to transfer the limitation upon the powers 
of the convention itself to the state legisla- 
ture after statehood should have been accom- 
plished.” 


Judge Adams makes this matter appear so 
clear to us, that we wonder somewhat that a 
serious contention to the contrary could have 
been advanced. Nevertheless it appears to 
have met the assent of, or at least to have been 
considered a very serious contention by, the 
dissenting judge. 

He says other view of the case “renders 
unnecessary any discussion of the question 
whether this statute is void because it con- 
stitutes a breach of the contract between the 
people of the state of Oklahoma and the people 
of the nation, * * * but I do not desire to be 
deemed to assent to any proposition that any 
terms of the contract between the state and 
the nation made at the time of its admission 
may be violated by the former with impunity 
after the acceptance of its constitution and its 
admission into the union.” 

This, to us, sounds more like objurgation 
than argument. If Congress said that a state 
when admitted was to be “on an equal footing 
with the original states,” then it was to be 
that and nothing else. It is not a matter to 
be juggled with, because of details about the 
formation and acceptance of a constitution. 
A state is a state and, if it is anything less 





than a state, it has no business having a star 
in the constellation of states. 

The most pertinent observation occurring to 
us about all this is to say, that these lengthy 
enabling acts are more confusing than profit- 
able. They carry language, which as pointed 
out by the judge, is at least surplusage. It 
would be better if they did and attempted to 
do nothing more than arrange for the forma- 
tion and adoption of a constitution republican 
in form, and provide for a proclamation for ad- 
mission, unless there be something additional 
to be looked after, special or local in its char- 
acter, in transition from one form of govern- 
ment to another. Then admit the state pano- 
plied in right, power and dignity as her elder 
sisters are, or let her not come into associa- 
tion with them at all. We want no quasi- 
states, 








WHO WROTE THE SHERMAN LAW? 





Again is light thrown upon the making of 
the great statute which bears the name of 
the late Senator Sherman by Albert H. Walker, 
author of “The History of the Sherman Law.” 
He sends to the New York Press unpublished 
information which now seems to clear disputed 
points beyond question, and this most interest- 
ing contribution to the question—indeed, most 
important historical document—we give in 
full: 

To the Editor of the Press: 

Sir—Your editorial relevant to the author- 
ship of the Sherman law is very interesting 
and very just. But I am now to impart to you 
some unpublished information, which I am 
sure you will gladly get. 

I was a personal correspondent for many 
years with Senators Sherman, Edmunds and 
Hoar. Indeed, it was Senator Edmunds who 
moved my admission to the bar of the Supreme 
Court of the United States in 1880, and Sena- 
tors Sherman and Hoar, during their lives, 
wrote me many letters on public subjects. 

Senator Hoar published his autobiography in 
1903_and died in 1904. In that autobiography 
he expressly claimed to be the sole author of 
the Sherman law, in the exact form in which 
it was enacted by Congress. When I wrote 
“The History of the Sherman Law” in 1910 
I relied absolutely on his statement and made 
no investigation into its correctness; not 
dreaming that he could be in error on the 
point. 

In January, 1911, I received a letter from 
Mr. Edmunds, written in Pasadena, Cal., say- 
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ing that he had just read my history, and was 
writing to say that Senator Hoar was in error 
in claiming to be sole author of the Sherman 
law, and that he never heard that Senator 
Hoar made any such claim until after his 
death. 

It was in tender regard for the memory of 
Senator Hoar, that Senator Edmunds, in his 
letter of February 1, 1910, to Mr. Howland, 
wrote that the Sherman law was written by 
one of the members of the Judiciary Commit- 
tee, without stating which one. But in his let- 
ter to me of January 14, 1911, Senator Ed- 
munds stated “it would be correct to say that 
nearly every member of the committee was 
the author of the bill,” though it was himself 
who prepared the draft of the whole bill, by 
putting into shape what every member of the 
committee had participated in producing and 
what they unanimously approved after it was 
finished. 

Afterward, and on January 30, 1911, Senator 
Edmunds wrote me again to ask me, “when 
next in Washington, to investigate the ques- 
tion of the authorship of the Sherman law, by 
inspecting the original papers and minutes of 
the Senate and of the Judiciary Committee. 
I was not able to take time for that purpose 
till July 20 and 21, 1911, when I did go to the 
bottom of the matter and reported the facts 


in my letter of July 21, 1911, to Senator Clapp, 


much of which letter you reprinted yesterday 
from the Congressional Record of August 2, 
1911. Those facts were thus found to agree 
in all respects with the letters of Senator Ed- 
munds to me. 

My letter of July 21, 1911, to Senator Clapp 
correctly credits Senator Edmunds with all 
of the writing of the Sherman Law, except 
seven words in section 1, and except the whole 
of sections 4, 7 and 8, which were written by 
Senators George, Hoar and Ingalls respectively. 
But a comparison of section 4 with the last 
two sentences of the first section of Senator 
Sherman’s own bil! in its second form, will 
show that Senator George only re-wrote what 
Senator Sherman had himself first formulated. 
And a comparison of section 7 with the original 
bill of Senator Sherman, and also with the 
second form of Sherman’s own writing, will 
show that section 7 of the Sherman law Was 
only a rewriting by Senator Hoar of section 
2 of each of the drafts of Senator Sherman. 
The contributions of Senators Evarts and In- 
galls were but expresions of what was implied 
in other parts of the Judiciary Committee 
bill. 

This analysis of the subject reduces the mat- 
ter to the substantial fact that Senator Sher- 
man was the author of the general plan of 





the Sherman law, and that Senator Hoar wrote 
no part of that statute except to rewrite sec- 
tion 2 of Senator Sherman into the form of 
section 7 of the enacted statute, and that Sen- 
ator George wrote nothing, except to rewrite 
another part of the work of Senator Sherman, 
into section 4 of the Sherman law, and that it 
was Senator Edmunds who wrote all the other 
parts of the Sherman law, as a scientific de- 
velopment of the original plan of Senator 
Sherman. 

If the statute were to be named over again 
now, it ought to be called the Sherman law, as 
it always has been and always will be; for it 
was John Sherman who originated it and al- 
ways took the lead in advocating it. And no- 
body else, except Senator Edmunds, contribu- 
ted any radical part of the language in which 
it was finally formulated and enacted. The 
Sherman law was substantially the intellectual 
work of two very great men, John Sherman 
and George F. Edmunds. No greater man 
than either of them, in his own field of states- 
manship, was ever a member of the Congress 
of the United States. John Sherman did not 
live long enough to know how famous the 
Sherman law was to become. But Edmunds 
is living yet, the only survivor of those nine 
great lawyers who gave the Sherman law its 
final form and immortal meaning. 

I did not insert this full explanation of the 
origin of the Sherman law in my letter to 
Senator Clapp, because that letter was written 
for the Congressional Record, and I could not 
bear to reflect, in that historic place, upon the 
memory of that good man, Senator Hoar. Sen- 
ator Edmunds, in one of his letters to me, 
wrote that he is sure that Mr. Hoar would not 
have intentionally stated anything that did not 
accord with his recollection. But he did not 
indicate any theory upon which Senator Hoar 
could have recollected that he was the author 
of the Sherman law, though he did not write 
any of it, except to re-write one of its sections, 
which had already been written by Senator 
Sherman. 

But I, who knew Senator Hoar and loved 
him dearly, can suggest such a theory. The 
Sherman law was written in 1890, and Senator 
Hoar’s claim to be its author was written by 
him thirteen years later, in 1903, when he was 
77 years old. Those thirteen years were the 
most strenuous of his entire senatorial life. 
He was chairman of the Judiciary Committee 
during the last twelve of them. And during 
the last five of them, he was engaged in a 
continual struggle with his own party, relevant 
to the imperialistic policy of President Mc- 
Kinley, which his soul abhorred, but which 
his own beloved Massachusetts approved. And 
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when, at the end of those strenuous years, he 
wrote his great autobiography, he said in its 
introduction that he was afraid he could not 
escape the besetting peril of old age by claim- 
ing the whole credit of great transactions in 
which he had only taken part with other men. 

The sweet simplicity of that confession must 
ever disarm any critic of the memory of Sena- 
tor Hoar. But the American people ought to 
crown the yet living Edmunds with a chaplet 
of gratitude, for his work in formulating that 
modern Magna Charta, which President Taft 
has lately indorsed as incapable of improve- 
ment by any amendment. 

ALBERT H. WALKER. 

September 22, 1911. 

Thus while the error of Senator Hoar’s claim 
to the authorship of the celebrated statute is 
reaffirmed, and while the work of Senator Ed- 
munds upon the measure is firmly established 
in its corrected history; there is no doubt that 
what Mr. Walker terms the,modern Magna 
Charta has always properly been called the 
Sherman law. 








EQUITABLE JURISDICTION OF 
COMMERCE COURT OVER DIS- 
MISSAL ORDERS OF INTER- 
STATE COMMERCE COMMIS- 
SION. 





The action of the recently established 
United States Commerce Court, in the case 
of the Proctor & Gamble Company against 
the United States and eight railroad com- 
panies,’ in distinctly sustaining its jurisdic- 
tion over dismissal orders of the Interstate 
Commerce Commission, brings up the inter- 
esting question of the extent of its jurisdic- 
tion on general equitable grounds, over 
orders of this kind, 

It was conceded that over the classes 
of cases within its jurisdiction, the Com- 
merce Court possesses only such jurisdic- 
tion as was formerly lodged in the circuit 
courts of the United States;* and the 
court frankly says: . 

“The question, then, is whether upon any 
recognized ground of equity practice the 


(1) Proctor & Gamble Co. v. United States, 
et al., No. 9, before the Commerce Court, May 
Session, 1911, decided July 20, 1911. 

(2) 86 Stat. at Large, 539. 





present petitioner, under the law as it pre- 
viously stood, would have had the right to 
apply by bill to a circuit court of the United 
States to set aside the action of the Inter- 
state Commerce Commission dismissing its 
complaint, and to enjoin the enforcement 
by the railroads of the demurrage charge 
which in effect was thereby approved.’’* 
If the circuit courts had any general 
equity jurisdiction over dismissal orders of 
the Commission prior to the act of June 18, 
1910, it has never been exercised, at least 
so far as inquiry and search of reported 
authorities by the writer reveals, 


Proctor & Gamble Company is a corpora- 
tion engaged in manufacturing soap and re- 
fined oils, and owns certain private railroad 
tracks at its industrial establishments, also 
a large number of private oil tank cars, of 
which it has the exclusive use as well 
when being hauled by the defendants as 
upon its own private tracks. It sought to 
obtain a finding of the Commission to the 
effect that demurrage charges on such cars 
under lading on its private tracks were un- 
just and unreasonable, on the ground that 
their imposition deprived it of its property 
without due process of law, in violation of 
the Fifth Amendment and the acts regulat- 
ing interstate commerce. After hearing 
and investigation, the Commission  dis- 
missed the petition on the ground that the 
different carriers were within their lawful 
rights in imposing such charges,—they not 
being required by law to haul private cars 
and might, if they chose, require the pay- 
ment of these charges as a condition at- 
tached to the arrangement for hauling the 
cars. Proctor & Gamble Company then 
sought to invoke the jurisdiction of the 
Commerce Court and secure annulment of 
the dismissal order, and an injunction 
against the carriers from collecting such 
demurrage, on the same grounds as to de- 
privation of property without due process 
of law. It was claimed that the effect of 


(3) Proctor & Gamble Co. v. United States, 
supra. i 


(4) Proctor & Gamble vy. Cincinnati, Hamil- 
ton & Dayton Ry. Co., et al., 19 I. C. C. Rep. 
556. 








260 CENTRAL LAW JOURNAL. 





No. 15 








the order of the Commission was to sustain 
the validity of the charges. 


It is believed that such was not the ef- 
fect of the order. The great object sought 
to be accomplished by supervision, by a 
federal commission, of the business of in- 
terstate carriers, was to afford relief 
against the unbearable abuses that had 
theretofore existed. Carriers now conduct 
their business subject to the rules of the 
common iaw as modified by the interstate 
commerce acts.* The Interstate Commerce 
Commission is of purely statutory origin, 
and the redress obtainable through its ac- 
tion is only that authorized by the acts 
regulating interstate commerce. The mean- 
ing of its dismissal order, made after hear- 
ing and investigation, is that, in its opinion, 
the statutes afford no redress in that forum, 
irrespective of what remedy or remedies 
may be available to the parties at common 
law or in equity. 

As to certain matters, under the statutes, 
the Commission has primary authority to 
act. As to some, its action is final ;? and 
as to others, the courts are open to obtain 
Concerning the first 


8 


review of its orders. 
class, the effect of the statutes has been to 
a limited extent, to deprive parties of op- 


(5) Interstate Commerce Commission v. Bal- 
timore & Ohio R. R., 43 Fed. Rep. 37, 50; Same 
v. Same, 145 U. S. 263, 275; Cincinnati, New Or- 
leans & Texas Pacific Ry. Co. v. Interstate Com- 
merce Commission, 162 U. S. 184, 197; Inter- 
state Commerce Commission v. Cincinnati, New 
Orleans & Texas Pacific Railway Co., 167 U. S. 
479, 494. 


(6) Texas & Pacific Ry. Co. v. Abilene Cot- 
ton Oil Co., 204 U. S. 426; Interstate Commerce 
Commission v. Chicago, Rock Island & Pacific 
Ry. Co., 218 U. S. 88. 


(7) Interstate Commerce Commission vy. Il- 
linois Central R. R., 215 U. S. 452; Baltimore 
& Ohio R. R. v. Pitcairn Coal Co., 215 U. S. 481; 
Interstate Commerce Commission v. Chicago, 
Rock Island & Pacific Ry. Co., 218 U. S. 88; In- 
terstate Commerce Commission v. Delaware, 
Lackawanna & Western Ry. Co., 220 U. S. 235. 

(8) Missouri, K. & T. R. Co. v. Interstate 
Commerce Commission, 164 Fed. Rep. 645; Stick- 
ney v. Interstate Commerce Commission, 164 
Fed. Rep. 638; affirmed in 215 U. S. 98; Southern 
Railway Co. v. St. Louis Hay & Grain Co., 214 
U. S. 297; Baltimore & Ohio R. R. v. Pitcairn 
Coal Co., 215 U. S. 481; Peavey v. Union Pa- 
cific Ry. Co., 176 Fed. Rep. 409. 





portunity for legal redress in court before 
possessed by them, Concerning the sec- 
ond class, it should be observed that the 
decisions have only gone so far as to settle 
that affirmative determinations of matters 
of fact, judgment, or wisdom are not open 
to court review. In regard to the third 
class, matters of law, especially questions 
of constitutional right, are subject to court 
review. 

The Commission may err in matter of 
fact or law, or both, in making orders 
granting affirmative relief. May it not err 
likewise in matter of fact or law, in dis- 
missal orders, and in such cases is there no 
redress open to the dismissed complainant ? 
If the Commission’s action is properly 
based upon a matter of fact for its exclu- 
sive and final determination, or upon a 
ground involving wisdom or expediency, 
the statutory redress is exhausted ; and any 
action in court would then have to be based 
upon some common law or _ equitable 
ground, or other right created by statute. 
However, the purpose of such an action 
would be an investigation of the matters 
complained of and not a review of the Com- 
It is suggested 
that if the Commission were, when acting 
in a quasi-judicial capacity, unlawfully to 


mission’s order as such. 


make a dismissal order which affected vest- 
ed rights, a writ of certiorari from a com- 


‘petent court would be the proper process 


for quashing the record of dismissal. 

‘Considering equitable jurisdiction it is 
well known that the manner of its exercise 
is by the writ of subpoena directed to the 
defendant personally, commanding him un- 
der a penalty, to appears to answer such 
things as are alleged against him, and to 
abide by the decree which may be made 
The principle of its exercise is that of af- 
fording an effectual remedy where the rem- 
edy by law was imperfect, but not of cre- 
ating legal rights. Equity jurisdiction has 
become settled and well defined, and the 
grounds on which it is invoked against 
state railroad commissions and commission- 
ers is to prevent multiplicity of suits and ir- 
reparable injury, by injunction against state 
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as executive officers.® It is only to prevent 
threatened positive acts that a party may 
have an injunction.’® Before rates are fixed, 
officers in their individual capacity and not 
an injunction will not lie to restrain a state 
commission from proceeding where the 
duty is imposed upon it of fixing and en- 
forcing rates." 


Upon a dismissal order being made, the 
situation is that the Interstate Commerce 
Commission has failed to take any positive 
action. It has made no order granting re- 
lief or affecting rights, except in a negative 
way. It can hardly be said that injunction 
would lie against the Commission as an 
cfficial executive body. Whether or not an 
injunction would lie against the commis- 
sioners personally to prevent them from 
taking threatened action is a question en- 
iirely beyond the scope of an inquiry in- 
volving only a failure of the Commission 
to act. And it is questioned whether the 
Supreme Court of the District of Colum- 
bia, and not the Commerce Court, would 
be the proper court to issue such injunc- 
tion. 


The Commerce Court in its opinion inti- 
mates that its action should be “by direct 
decree or by remanding the case to the 
Commission with directions to sustain the 
complaint.” If the court were to enter a 
direct decree, such action would seem to be 
a usurpation of the administrative functions 
of the Commission. It is well settled that 
the court may not substitute its determina- 
tion for that of the Commission. The law 
contemplates action by the Commission up- 
on certain matters, which, if taken at all, 
must be taken by it.7? And furthermore, 


(9) Reagan v. Farmers’ Loan & Trust Co., 
154 U. S. 362; Prentis v. Atlantic Coast Line, 211 
U. S. 210, 230. 


(10) Board of Liquidation, et al. v. McComb, 
92 U. S. 531. 


(11) McChord v, Louisville & Nashville R. R., 
183 U. S. 483. 


(12) Interstate Commerce Commission v. Chi- 
cago, Rock Island & Pacific Ry. Co., 218 U. S. 
88; Baltimore & Ohio R. R. v. Pitcairn Coal Co., 
215 U. S. 481; Interstate Commerce Commission 
v. Louisville & Nashville k. R., 73 Fed. Rep. 








to enter a decree operative against the 
carriers to correct their practices would 
have to be based and founded upon a jur- 
isdiction over them for that purpose; and 
whether that jurisdiction, if such exists, be 
legal or equitable, it would not be equitable 
jurisdiction over dismisal orders of the 
Commission as such. 


It is at least doubtful whether any such 
jurisdiction has been conferred by transfer 
from the circuit court or by original enact- 
ment, upon the Commerce Court. The 
jurisdiction of this new court is carefully 
limited to four classes of cases: (1) To 
cases for the enforcement of orders of the 
Commission ; (2) To injunction against dis- 
crimination by railroads for carrying at less 
than the published rates; (3) To man- 
damus against carriers to compel obedience 
to the provisions of the interstate com- 
merce acts, and to require them to transport 
traffic and furnish facilities therefor; and 
(4) To cases brought to enjoin, set aside, 
annul, or suspend any order of the Commis- 
sion." 


It is clear that under the first three 
classes of jurisdiction enumerated, no 
equitable jurisdiction exists as to dismissal 
orders. If any exists it must be because 
of the jurisdiction to set aside or annul 
“any” order. 


The Commerce Court in the Proctor- 
Gamble case recognized that a dismissal 
order was scarcely within the contempla- 
tion of the statute and open to review when 
it said: 

“And while the dismissal of a complaint 
by the Commission in a case like the pres- 
ent one may not in strictness be an order, 
in that it does not require or prohibit that 
anything shall or shall not be done, it is 
so in substance and effect, in that, by re- 
fusing to interfere with the practice or 


409; Interstate Commerce Commission v. Stick- 
ney, 215 U. S. 98; Southern Railway Co. v. St. 
Louis Hay & Grain Co., 214 U. S. 297; Texas & 
Pacific Ry. Co. v. Abilene Cotton Oj} Co., 204 
U. S. 426, 448. 

(13) 36 Stat. at Large, 539. 
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the charge complained of, it virtually ap- - 


proves it and makes it operative.”"* 

It seems to the writer that the conclud- 
ing clause of the foregoing quotation is 
open to challenge. 
Commission’s action in dismissing the com- 
plaint is that no grounds for its interfer- 
ence under the statute have been presented. 
The dismissal of the complaint leaves the 
parties as before. If the railroads are 
violating the rights of the complainant, 
either according to common law principles 
or because created by some statute, and 
those rights have not been abrogated by 
exclusive authority to act in the premises 
having been conferred upon the Commis- 
sion, the complainant still has its remedy 
in the ordinary processes of the courts. 
As a dismissal order would neither confer 
vested rights nor interfere with them, it is 
more than doubtful whether the Commerce 
Court would, under its authority to issue 
“all writs and process appropriate to the 
full exercise of its jurisdiction and pow- 
ers,’'® have authority to issue the writ of 
certiorari or any other writ to quash or 
avoid the effect of the record of a dismis- 
sal order of the Commission. 

Considering then that the true meaning 
and effect of a dismissal order of the Com- 
mission is a finding that no cause has been 
made out for its interference under the acts 
to regulate interstate commerce, and that 
the jurisdiction of the Commerce Court is 
limited to specific classes of cases for spe- 
cific purposes, the conclusion seems in- 
evitable that the United States Commerce 
Court has no jurisdiction upon -general 
equitable principles to review a dismissal 
order of the Interstate Commerce Commis- 
sion. Paca OBERLIN. 

Washington, D. C. 

(14) Proctor & Gamble Co. y. United States, 
supra. And see United States-v. Daniel, 6 Wh. 
540; Davis v. Braden, 10 Pet. 286; Wiggins v. 
Gray, 24 How. 303; and United States vy. Rosen- 
burgh, 7 Wall. 580, giving restricted application 
to the words “any question,” in Act of Congress 
authorizing certificates of division from United 
States Circuit Courts to the Supreme Court of 
the United States. 

(15) Hite v. Central R. R. of N. J., 171 Fed. 
Rep. 370; Langdon v. Pennsylvania R. R., 183 


Fed. Rep. 237. 
(16) 36 Stat. at Large, 539. 


The real effect of the 





IMPATIENCE OF THE PEOPLE TOWARD 
CONSTITUTIONAL LIMITATIONS. 


The secular press, following the lead of one 
of our ex-presidents, is severely attacking the 
courts and the legal profession indiscriminately 
and condemning both in general terms for the 
nullification of the Workman's Compensation 
legislation. 

Papers like the St. Louis Times charge that 
such decisions are not modern, that they rake 
over the dead bones of a past civilization to 
hamper and hinder the progress of our present 
civilization, and that the whole fault lies in 
the ultra conservatism of the legal profession. 

The profession may be properly chargeable 
for some mistakes, but for the limitations of 
a constitutional government and a strict ad- 
herence thereto, such criticisms are wide of 
the mark and betray a dangerous tendency in 
the popular mind. 


The Constitution of the United States is, 
indeed, a huge obstacle to many reforms and to 
the carrying out of many legislative schemes. 
It is an obstacle that does not appear in Ger- 
many, in France or in England where the 
legislatures are free and unhampered. But for 
the creation of this often insuperable obstacle, 
the people are alone responsible. They, wisely 
or foolishly, as the case may be, have set an 
unyielding limitation on their own governmen- 
tal activity, which neither they nor their agents 
can override. 

Surely such arguments as those offered by 
the St. Louis Times do not contain the 
suggestion that courts should be permitted to 
fritter away the constitution by construction 
so as to permit the people themselves to break 
over the limitations they have set for their 
own conduct! 

This is not, therefore, a question of tech- 
nicalities of procedure, concerning which the 
lawyer is usually charged with conservatism. 
The most liberal rules of pleading, practice 
and evidence would not enable or justify the 
courts in violating their oath to support the 
constitution. It is a well-known fact that 
many judges, on certain rare occasions, have 
been as impatient as the people of the limita- 
tions imposed by the constitution, but have 
been powerless to effectuate the will of the 
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people in the given instances without vio- 
lating what seemed to them to be the clear 
inhibition of some clause in the federal con- 
stitution. 

Take, for instance, that limitation of the 
constitution to which the St. Louis Times re- 
fers, to-wit: that no state shall “deprive any 
person of life, liberty or property without due 
process of law.” This is probably the most 
insuperable of all obstacles to all reform 
legislation, including the Employers’ Liability 
legislation, to which reference is made. Not 
a few people have doubted the wisdom of this 
very severe limitation on the free judgment 
of the legislatures @f the several states. But 
this is not an “ancient” obstacle. There was 
no such limitation in the original constitution 
of 1789 It is a distinctly modern innovation 
so far as any limitation on the power of the 
states is concerned, and was born in the heat 
of the passions of the reconstruction period. 
It is included in the Fifteenth Amendment to 
the Constitution, ratified July 28, 1868. The 
same provision in the Fifth Amendment offer- 
ed no obstacle to state legislatures. 

So it appears clearly that not only the de- 
cisions of the courts construing and defining 
it, but also the fundamental idea embodied in 
this limitation itself, are not “raked by the 
courts from conditions and thoughts of the 
past that are archaic,” but are distinctly mod- 
ern in every respect and they clearly express 
he will of the people declared within the 
memory of men now living. 

The fact that the people were in a frenzy 
of excitement at the time of the adoption of 
this amendment and wished only by this 
amendment to prevent the Southern States 
from persecuting the negro, whose freedom had 
just been so dearly purchased, does not avail 
to liberate the courts from the broad limita- 
tions which this a1aendment imposes. 

We deplore the unintelligent impatience of 
the secular press toward constitutional limita- 
tions and especially the unreasonable charges 
made against courts and lawyers for adhering 
to the Constitution and using it promptly, 
when occasicn demands, to defeat legislation, 
in direct conflict with its provisions. 

On the other hand, we congratulate the 
country on a fearless judiciary which, for so 
many years has hewn close to the line and has 
kept faith with the Constitution. A. H. R. 





BAIL—CONTRACT TO INDEMNIFY. 





WESTERN SURETY CO. v. KELLEY et al. 





Supreme Court of South Dakota, June 6, 1911. 





131 N. W. 808. 





A bond of indemnity against liability on an 
undertaking given in a criminal action is not 
void as against public policy. 


SMITH, P. J.: This action was tried to 
the court without a jury, and judgment en- 
tered upon findings of fact and conclusions 
of law. The assignments of error relate to 
conclusions of law upon facts which are un- 
disputed. Briefly stated, the facts are as fol- 
lows: 

On November 6, 1906, an information was 
filed by the state’s attorney in the circuit 
court of Davison county, charging one Myrtle 
Kelley with the crime of keeping a house of 
ill fame, upon which charge she was arrested 
and admitted to bail in the sum of $1,000. On 
the 9th day of February, 1907, the defendant, 
being then in custody upon said charge, made 
application to the plaintiff company to become 
surety upon her bail bond. At the same time 
there was presented to the plaintiff company 
a bond of indemnity signed by the defendants 
in this action, five in number, each bondsman 
binding himself severally in the sum of $200 
to indemnify the plaintiff company “if the said 
Western Surety Company is compelled or be- 
comes liable under said bail bond by the de- 
fault of said Myrtle Kelley to appear at said 
circuit court of Davison county and answer 
the charges made against her and all orders 
of the said circuit court in all things in said 
action.” Thereafter on the 21st day of Feb- 
ruary, 1907, to induce the plaintiff surety com- 
pany to become surety on her bail bond, de- 
fendants in this action executed and delivered 
to plaintiff a further agreement in writing, 
whereby the indemnity bond theretofore exe- 
cuted by them was amended by striking out 
the limitation of a several liability in the sum 
of $200 each, and making the bondsmen joint- 
ly and severally liable in the full sum of $1,000, 
“as though no such provision was contained 
in the bond.” Thereafter, on the 22d day of 
February, 1907, the plaintiff surety company, 
relying upon the bond of indemnity executed 
and delivered an undertaking or bail bond with 
Myrtle Kelley as principal in the sum of $1,000 
conditioned for her appearance before the cir- 
cuit court which undertaking was duly approv- 
ed and filed on February 22, 1907, and there- 
upon said Myrtle Kelley was released from 
custody. Thereafter, for reasons not material 
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upon this appeal, the cause was continued to 
the April, 1908, term of court, at which time 
the accused failed to appear, and the under- 
taking of bail was declared forfeited. On May 
14, 1909, an action was commenced in the cir- 
cuit court of Davison county against Myrtle 
Kelley and the Western Surety Company to 
recover the sum of $1,000, the amount of the 
forfeited undertaking, and on May 27, 1909, 
plaintiff surety company served on defendants 
in this action as sureties on the indemnity 
bond notice of the beginning of the action on 
the forfeited bail bond, and that “the Western 
Surety Company desires you to take charge of 
the defense in this action and plead thereto 
any defense you may have which could be in- 
terposed by the Western Surety Company,” 
and, further, “that if you fail so to do success- 
fully, and judgment is rendered against the 
Western Surety Company, the Western Surety 
Company will require you jointly and severally 
to reimburse it for the amount of such judg- 
ment and any and all costs which it may in- 
cur in the premises,” and, further, that “the 
said Western Surety Company will furnish 
any assistance in its power to you in the de- 
fense of said action, and will co-operate with 
you in the defense thereof.” The defendants 
in this action neglected and refused to defend 
the action on the undertaking, and allowed 
judgment to be taken therein against the sur- 
ety company, in settlement of which judgment 
the company on October 12, 1909, paid the 
sum of $1,035.05, and began this action against 
these defendants on the indemnity bond. De- 
fendants, appellants here, urge two lines of de- 
fense: First, that the indemnity bond was 
without consideration because at the time it 
was executed on February 9, 1908, no under- 
taking had been given by the Western Surety 
Company, and that an indemnity bond against 
liability on an undertaking given in a criminal 
action is against public policy and void; sec- 
ond, that prior to the forfeiture of the under- 
taking and the action thereon Myrtle Kelley 
had been taken into custody under an order 
of the circuit court of Davison county, and the 
surety company deprived of its right under the 
statute to take her into custody, and that the 
surety company was thereby released from lia- 
bility on its undertaking of bail. 

(1) Appellants’ contention that the bond of 
indemnity was without consideration because 
made prior to the execution of the undertak- 
ing of bail by the Western Surety Company 
is wholly without merit. It is apparent that 


the giving of this indemnity bond by defen- 
dants was in part at least the inducement ac- 
cepted by the surety company as a considera- 
tion for assuming liability upon the bail bond 
of the accused. Appellants’ argument fails to 





observe the distinction between contracts of 
indemnity and contracts of guaranty or surety- 
ship. A contract of guaranty or suretyship is 
in a sense collateral to a principal existing 
contract, while a contract of indemnity is an 
independent contract to save another from loss 
upon some obligation which he has already 
incurred or is about to incur to a third per- 
son. 22 Cyc. 80. 


(2) Nor are appellants in this case in post- 
tion to urge that at the time they signed the 
indemnity contract the undertaking of the 
Western Surety Company had not been execut- 
ed, and was not in existence. The indemnity 
contract itself assumed and recognized the ex- 
istence of the undertaking of bail on the part 
of the Western Surety Company, and appel- 
lants are estopped from denying its existence. 
In 22 Cyc. 95, it is said: “The general rule 
that, if in making a contract the parties agree 
upon or assume the existence of a particular 
fact as the basis of their negotiations, they 
are estopped to deny the fact so long as the 
contract exists, is applicable to contracts of 
indemnity.” 


(3) Appellants’ further contention that a 
bond of indemnity against liability on an un- 
dertaking given in a criminal action is void 
as against public policy cannot be sustained. 
This precise question was before the Court of 
Appeals of New York in Moloney v. Nelson, 
158 N. Y. 351, 53 N. E. 31, under statutes 
similar to section 590, Code of Criminal Pro- 
cedure of this state, which reads: “A deposit 
of the sum of money mentioned in the order 
admitting to bail is equivalent to bail, and 
upon such deposit the defendant must be dis- 
charged from custody.” The court there Says: 
“It is true that in some other jurisdictions, as 
is pointed out in the very careful opinion of 
the Appellate Division, it has been suggested, 
if not decided, that it is against public policy 
to allow bail to become indemnified, the rea- 
son given being that the object for which the 
bail is required is to assure the appearance 
of the prisoner to answer the charge against 
him, and that necessarily the bail had a di- 
rect pecuniary interest in preventing the es- 
cape of the prisoner, which he would not have 
were he fully indemnified. That is not the pub- 
lic policy of this state; for the giving of bail 
in criminal cases is regulated by statute, and 
the Legislature has, by its provisions, provid- 
ed that a personally responsible surety may 
be altogether omitted if the accused prefers 
to make a deposit of money. He may have his 
choice either to give a bond with sureties, or 
make a deposit of money. It is the loss of 
the money deposited, or the assurance that 
the sureties will be obliged to pay the amount 
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of the bail, that is relied upon to secure the 
presence of the accused. It therefore cannot 
be said to be a part of the public policy of 
this state to insist upon personal liability of 
sureties, for there need not be such personal 
liability, and that the trial court should have 
deposit of money in lieu of bail, as provided by 
the statute.” 

(4) The thirteenth and fourteenth findings 
of fact are to the effect that at the April, 
1907, term the circuit court of Davison coun- 
ty ordered the said Myrtle Kelley into the 
custody of the sheriff of said county, and 
thereupon the said sheriff did arrest and take 
into custody the said Myrtle Kelley, who was 
then sick, and took her to the hospital in Mit- 
chell for medical treatment, and from there 
to her home in the same city, where he-ap- 
pears to have released her from his immediate 
custody. Appellant contends that upon these 
facts the surety company was released from 
liability, and that the trial court should have 
held defendants released and discharged from 
liability on the bond of indemnity. Respon- 
dent contends that these defendants are es- 
topped from urging this defense by reason of 
their failure to interpose it in the action on 
the bail bond after notice to them and demand 
that they appear and defend. Clearly respon- 
dent is right in this contention. Appellants’ 
argument is based upon the proposition that 
the provisions of our statute relating to in- 
demnity do not apply to one who undertakes 
to indemnify against liability of bail in a crim- 
inal action, but apply only to civil and com- 
mercial transactions, 

No authorities are cited to sustain this con- 
tention and we have found none which support 
it, nor do any reasons occur to us for thus 
limiting the application of the statute. Sec- 
tion 1959, Complied Laws: “Indemnity is a 
contract by which one agrees to save another 
from a legal consequence of the conduct of 
one of the parties, or of some other person,” 
while section 1965, subd. 4, provides that “the 
person indemnifying is bound on request of 
the person indemnified, to defend actions or 
proceedings brought against the latter in re- 
spect to the matter embraced by the indem- 
nity.” Subd. 5: “If after request the person 
indemnifying neglects to defend the person 
indemnified, a recovery against the latter suf- 
fered by him in good faith is conclusive in his 
favor against the former.” No question of 
sood faith on the part of the surety company 
in failing to interpose the defense now urged 
in this action is presented by the record, nor 
is it made to appear that plaintiff was even 
aware of the existence of such alleged defense. 
Hence it is unnecessary to inquire whether a 
recovery against plaintiff in the action on the 





bail bond was suffered in good faith. It is not 
even suggested that this plaintiff by any con- 
nivance allowed a recovery in order wrongful- 
ly to fix a liability upon the indemnitors. 

No error appearing in the record, the judg- 
ment and order of the trial court are affirmed. 


Note.—The Validity of a Contract to Indem- 
nify Bail—This question has occurred very 
rarely, and the extract from Moloney v. Nelson, 
supra, shows, that the conclusion that an indem- 
nity contract in behalf of bail is valid rests on 
quite narrow ground. In 67 Cent. L. J. 1, there 
is treated the right of the bail to arrest his 
principal and several cases are cited to support 
the proposition, that he is given large power as 
the law’s custodian, the case in re Von der Ahe, 
85 Fed. Rep. 959, holding that he may cross state 
lines in his quest, spirit his principal for surren- 
der to the court in which he engages to deliver 
and no writ of habeas corpus will avail. 

Worthen vy. Prescott, 60 Vt. 72, 11 Atl. 690, 
says: The authority (to surrender principal) 
arises more from contract than from law; and 
as between the parties neither the jurisdiction 
of the court nor of the state controls it; and 
so bail may take the principal in another juris- 
diction or another state, on the ground that a 
valid contract made in one state is enforceable 
in another according to the law there. This 
shows that the authority need not be exercised 
by process, but that it inheres in the bail them- 
selves.” There seems something to be desired in 
this argumentation. 

In Taylor v. Taintor, 16 Wall. 371, it is said: 
“They (bail) may exercise their rights in per- 
son or agent. * * * They may pursue him into 
another state; may arrest him on the Sabbath; 
and, if necessary, may break and enter into his 
house for that purpose.” 

One might deem this language so broad as to 
come within the prohibition of the 13th Amend- 
ment, as creating a servitude, by contract, but 
whether this be so or not the principal in a 
bail bond is “delivered to the custody of his 
sureties,” they are pro hac vice officers of justice 
and it may well be argued that no collateral mat- 
ter should be allowed to influence their duty 
as such officers. 

The opinion in the appellate division, to which 
that in Maloney vy. Nelson, supra, alludes, is 
somewhat elaborate. It shows that the English 
courts down to 1896 were all one way on this 
question, one case going what would seem to be 
an extreme length in denouncing a contract to 
idemnify bail. 

Thus in Herman vy. Jeuchner, 15 Q. B. Div. 
561, plaintiff sued to recover a deposit with his 
bail, to secure him against the penalty of the 
bond. Recovery was denied. It is said the 
decision was on the ground that the object of the 
law “was to obtain the personal responsibility 
of the surety, and to require him to exercise it 
at the peril of pecuniary loss if he did not, and 
that his obtaining an indemnity removed the in- 
ducement for his personal vigilance, and, there- 
fore, deprived the state of the security which 
it was intended to have for the performance of 
the law by the principal.” 

Since 1896 the English rule continues there as 
before, See cases cited 7o Cent. L. J. 63, 193. 
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In this country the question has been pre- 
sented but rarely and generally when presented 
it seems not to have been involved in cases so 
as to require a decision. It was discussed, with 
some fullness in United States v. Simmons, 47 
Fed. 575, and and there too was squarely in- 
volved and English decision was cited and fol- 
lowed. It approved Jones v. Orchard, 16 C. B. 
614 and Maule, J., in saying: “The public has a 
right that the bail should be persons of ability 
and vigilance sufficient to secure the appearance 
and prevent the absconding of the delinquent.” 

In U. S. v. Ryder, 110 U. S. 729, it was said, 
arguendo, to be opposed to public policy to re- 
lieve sureties “of the motives to exert themselves 
in securing the appearance of the principal.” 

These are the only cases we find that touch the 
question, or at least which argue it. 

It certainly must be thought, that no state 
should be satisfied with any forfeiture instead of 
the presence of the accused, and it is true that 
non-appearance of the principal though there is 
forfeiture, does nothing more than _ retard 
prosecution. The state, therefore, is not after 
the penalty in a bond. That is there but for 
one purpose. If a bail’s word were esteemed as 
good as his bond with a penalty, there would be 
no penalty expressed. Nor do we think that 
forfeiture of the bond would necessarily ~ take 
away the duty of bail as custodians. 

While it may be, that the rigor of English rul- 
ing should not be too strictly observed, because 
opportunity for liberty should not be cut off 
before trial and conviction, yet it would seem 
that paid sureties ought to be kept out of this 
field of industry and profit. C 








CORRESPONDENCE. ° 


INITIATIVE, REFERENDUM 
Editor Central Law Journal: 


The above-named new forms for the exercise 
of sovereign power have excited a great deal of 
interest and caused a great deal of controversy, 
as is evidenced by editorials, articles and edi- 
torial comment in the Central Law Journal, 
and in almost every other legal publication, as 
well as in one-half of the magazines of the 
country. 

Some are enthusiastic over them, Or Over one 
or more of them; others look upon them with 
suspicion, aversion or detestation; especially is 
this the case with the recall, when applied to 
judges. 

But in the discussion, especially in legal pub- 
lications, the remedies themselves and their 
merits and demerits have, to a great extent, 
been lost sight of,- and they have been dis- 
cussed from the Constitutional viewpoint, 
namely, whether they can be squared with the 
constitutional guarantee of a republican form 
of government. 

This may be very interesting from the stand- 
point of the lawyer as such, and from that of 
the student of constitutional history, but does 
not in any way affect the merits of the pro- 
posed remedies. 

If the remedies are found to be sound, good 
and desirable, but cannot be squared with the 
guarantee of a republican form of government, 
then the Constitution will have to be changed. 


AND RECALL 





The whole of the constitution of the France of 
VYancien regime was aptly expressed by Louis 
XIV when he said, “l’etat c’est moi.” When 
such a constitution was found undesirable, it 
was changed, but as a constitution of that char- 
acter cannot possibly contain any provision for 
its lawful amendment, the change had to be 
made by violence. 

The writer is a worshipper at the 
orderly, constitutional government; and he is 
in particular so, because a real constitutional 
government provides a manner in which it may 
be lawfully changed, and thereby, to a very 
great extent, assures mankind of orderly, con- 
tinual evolution and development. 

There are only two purely logical forms of 
government: That of the absolute king, the ab- 
solute pope, or both combined in one; and that 
of pure democracy. The first claims its au- 
thority from God, the other from man, 

All other forms of government are compro- 
mises. They are representative governments. 
And in fact no other than representative gov- 
ernments have ever existed. The absolute 
monarchy or hierarchy have never existed, any 
more than the absolute democracy. 

An absolute king could not survive a day, 
after he had ceased to represent somebody, and 
there never was a democracy where everybody 
actually took part in the government, even if 
he had the right to do so; the stay-at-home 
has always existed. In other words, there was 
always somebody who was represented, and 
those who did the work, did it partly as repre- 
sentatives of others. 

By examining history it will be found that 
whenever a form of government went down 
from internal pressure, it was because it had 
ceased to be representative. 

The kings of Europe of the later middle age 
and the beginning of modern times, were able 
to gather all power into their hands, because 
their aims and policies were representative of, 
and coincided with the desires and aspirations 
of the middle classes, who smarted under the 
dominion of the feudal lords, as much, or more 
than did the kings themselves. When they, in 
the natural course of events, ceased to represent 
anybody by the parasites of their domains, they 
disappeared; in some places suddenly and vio- 
lently; in others gradually and smoothly. 

The town meetings of New England succeeded 
because they represented and expressed the 
general sentiments and interests of the com- 
munity; when they ceased to be representative 
of the community, and became expressions for 
the desires of special interest and private bar- 
gains, they disappeared, and another represen- 
tative system was devised and put in operation 
in their place. 

This new system (or this old system revived) 
worked admirably for some time, but in our day 
the general suspicion and claim is, that it has 
ceased to represent what it was intended to 
represent. Instead of being the deputies of 
their constituents, the representatives are 
charged with being the tools of special inter- 
ests, bosses and grafters. 

here is a more or less universal feeling that 
the form of representation under which we now 
live and are governed, has become a contradic- 
tio in terminis, and that some new form is re- 
quired and must be devised. 

Among such the initiative, referendum and 
recall have been suggested; and on the other 
hand the commission government. The first 
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tending towards a purer democracy, the other 
towards absolutism. 

Whether either or both of these can be said 
to come under “a republican form of govern- 
ment,”’ as understood by the Constitution, is of 
less importance. The Constitution can be 
changed, has been changed and will be changed. 

Libraries could be written, have been writ- 
ten, and can still be written, filled with argu- 
ments for and against any and all forms of 
government. The trouble is, that no universal 
form of government can be devised, good for 
all times and all people; or for the same land 
and people, good for all times. 

It appears to the writer that the thing to do 
is to examine thoroughly the merits and demer- 
its of the new forms of representation pro- 
posed. Personally, he should think that the 
referendum is about all that is required, but 
this again will depend upon place and circum- 
stances. If it is finally decided that one or more 
of the remedies are the best that can be devised 
as a cure for the existing evils, the Constitu- 
tion and the republican form of government will 
take care of themselves, or will be taken care 
of. AXEL TEISEN. 

Philadelphia, Pa. 


THE GOVERNORS AS AMICI CURIAE. 
September 29, 1911. 
Editor Central Law Journal: 


I venture to suggest one thought additional 
in the line of your most excellent and timely 
editorial of September 29th. 

The division of governmental powers under 
state constitutions confines the status and pow- 
er of the governor to executive matters pure 
and simple. In Ohio, and most Western states, 
all power not “delegated” is by the constitu- 
tion reserved to the people; and in some at 
least of the Eastern states, the legislature is 
held to be the repository of undelegated sov- 
ereignty; but ‘n none is the Governor authoriz- 
ed to speak or act for the state with respect 
to any questions not within his delegated pow- 
er. 

Again, the supreme court, like all other 
courts, is constitutionally limited to the exer- 
cise of judicial functions exclusively, and these 
are confined to the consideration and deter- 
mination of questions properly arising before it 
in litigation under the prescribed rules of pro- 
cedure. 

Even in a case properly in course of litiga- 
tion, involving incidentally a question of the 
relationship of the general government to the 
state, a governor could have no proper status 
to be heard to represent the state; he is not 
the legal representative of the state in such 
matters. Moreover, such a question can never 
arise or be considered as one of governmental 
policy, but solely as a question of existing law 
applicable to the question and parties before 
the court. The court has no initiative what- 
ever, nor power t* bring up of its own voli- 
tion, or consider any question not arising in 
and necessary to the determination of a case 
properly before it. The court cannot deal with 
moot cases, nor consider questions of govern- 
mental policy. Doubtless it will so inform the 
Committee of Governors, and refuse to permit 
the discussion of a purely legislative question 
under the cloak of an existing law suit. To 
permit it, would be a precedent fraught with 
evil possibilities too serious to be overlooked. 





Neither the Federal nor state executives could 
acquire the status of amicus curiae in relation 
to any such question because they are inherent- 
ly in the status of parties in interest, and can- 
not lay aside that character, without laying 
down their official status. 
Very respectfully, 
LEWIS M. HOSEA, 
Cincinnati, Ohio. 
(Late Judge Superior Court.) 








BOOK REVIEWS. 


AMERICAN STATE REPORTS. VOL. 138. 

This volume closes the career of Hon. Abram 
Clark Freeman as editor of some two hundred 
volumes of the Trinity Series, Mr. Freeman 
beginning his career with the twelfth volume 
of American Decisions. Mr. Freeman died in 
San Francisco on April 11th, 1911. No law 
writer within his time achieved a wider fame 
than he by his notes in the renowned series of 
which he was editor. 

This last volume seems to lack nothing of 
the completeness marking his work in the more 
than thirty years he devoted his talents to this 
series, and when we are told that during all 
of this time he was an active practitioner with 
an extensive clientage we marvel at the literary 
monument that towers so high to perpetuate 
his memory. 

However, this is but proof of the maxim that 
it is the busy man that has time to do any- 
thing, it being said of Mr. Freeman that he 
was dubbed among his fellows at the bar as 
“Ready Old Freeman.” 

It is but a many time told story to speak de- 
scriptively of the last volume of his annotated 
series, and we express the hope that his asso- 
ciates on the editorial staff, who pay their trib- 
ute to Mr. Freeman’s worth, will keep the series 
fully up to the high standard of excellence 
that has been achieved. 

The series, as is known, is published by Ban- 
croft Whitney Company, San Francisco, Cal., 
this volume being of 1911. 








BOOKS RECEIVED. 


LAW FOR THE AMERICAN FARMER. 
By John B. Green of the New York Bar. 
Price, $1.50, net. New York, The Macmillan 
Company. Review will follow. 





HUMOR OF THE LAW. 





A disheveled citizen rushed into the police 
station and shouted for vengeance. 

“The motor car that hit me five minutes ago 
was No. 41144," he sputtered. “I can prove that 
he was exceeding the speed limit, and I want— 
1 want—” 

“You want a warrant for his arrest.” 

“Warrant, nothing! What good would a war- 
rant do me at the rate he was going? I want 
extradition papers.’—Cleveland Plain Dealer. 
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1. Assault and Battery—Justification.—Where 
in an action for assault defendant pleads jus- 
tification, and the evidence is insufficient, the 
court should direct judgment for _ plaintiff.— 
Flinn v. Frederickson, Neb., 151 N. W. 934. 


2. Intent.—Accidental injury without in- 
tent to inflict pain or injury does not constitute 





an assault.—Atkinson v. State, Tex., 138 S. W. 
125. 

3..——Intent.—The presumption that injury 
was intended arises from violence, but that 
presumption may be rebutted.—Perkins v. State, 
Tex., 138 S. W. 133. 

4. Assignments for Benefit of Creditors— 


Trust Relation.—An assignment for the hbene- 
fit of creditors creates a trust relation between 
the assignee and the creditors.—Oregon Timber 
& Cruising Co. v. Seton, Or., 115 Pac. 1121. 

5. Banks and Banking—Deposit Upon Con- 
dition.—A purchaser depositing a part of the 
price in a bank for payment to the vendor on 
specified conditions held entitled to sue the 
bank for damages for wrongfully paying the 
money to the vendor.—Banco Minero v. Ross & 
Masterson, Tex., 138 S. W. 224. 

6. 
of a bill or check held to transfer the title to 
the bank which has recourse to the depositor 
only in case the paper is dishonored.—King v. 
Bowling Green Trust Co., 129 N. Y. Supp. 977. 
Draft with Bill of Lading.—A bank, 
discounting a draft with bill of lading attach- 
ed, held the purchaser of the draft and bill of 
lading, with title superior to a subsequent lien 
against the maker of the draft.—National Bank 








° 
4s 


Depositing Check.—A deposit in a bank : 








of Webb City, Mo., v. J. H. Everett & Son, Ga., 


71 S. EB. 660. 


8. Bankruptey—Jurisdiction.—The Circuit 
Court of Appeals, though possessing power un- 
der Act March 3, 1891, § 6, held without juris- 
diction to review a decision of the Circuit Court 
in bankruptcy proceedings under the act of 
1867, repealed by Act June 7, 1878.—In re Sweet- 
ser, C. C. A., 186 Fed. 989. 

9, Contempt.—A bankrupt’s bare denial of 
present inability to comply with an order, re- 
quiring him to pay his trustee a large sum of 
money as withheld assets held insufficient to es- 
tablish a fact pleaded as a defense to a rule to 
show cause why he should not be punished for 





contempt.—In re Cummings, D. C., 186 Fed. 
1020. 
10. Banks ard Banking—Collections.—The 


duty of a bank receiving a note for collection 
extends no further than to make proper de- 
mand of payment. and in case of nonpayment 
to take such further action as necessary to se- 
cure and preserve the liability of all parties 
prior to its principal—Carpenter v. National 
Shawmut Bank, C. C. A., 187 Fed. 1. 

11, Bankruptey—Corporation.—A corporation 
engaged in conducting a restaurant cannot be 
adjudged a bankrupt, under Bankr. Act 1898, § 
4b, becanse of an assignment made prior to 
the amendment of such section hy Act June 23, 
1910, § 3, which first made such corporations 
subject to the act.—In re United States Restau- 
rant & Realty Co., C. C. A., 187 Fed. 118. 

12. Trustee’s Riehts.—A defense to a note 
that it was based on an il'egal consideration 
held available to the maker, and _ therefore 
equally so to her trustee in bankruptcy.—tIn re 
Hill, D. C., 187 Fed. 214. 

13. Bills and Notes—Constructive Notice.—A 
bank, taking the obligations of a new corpora- 
tion in pavment of those of a corporation which 
it succeeded, held put on inquiry as to whether 
a valid consideration existed for the new cor- 
poration’s assumption of the debt of the old.— 
In re Stanford Clothing Co, D. C., 187 Fed. 172. 

14. Bankruptey—Sureties.—Where trust deeds 
Were executed by a bankrupt to sureties, the 
latter were only entitled to have the debts for 
which they were sureties paid out of the pro- 
ceeds of the property included in the deeds.—In 
re Randolph, D. C., 187 Fed. 186. 

15. Bond of Contractor.—A municipal 
bridge contractor's trustee in bankruptcy was 
not entitled to redress on the bond against the 








suretv.—Empire State Surety Co. v. City of 
Des Moines, Iowa, 131 N. W. 870. 

16. Beneficial Associations — By-Laws.—A 
member of a benefit society confessing the 


truth of a charge against him resulting in his 
suspension cannot charge the invalidity of the 
by-law under which he was suspended because 
not providing for a hearing.—Volpicelli v. So- 


cieta Vellatese di Mutuo, Soccoroso, N. J., 79 
Atl. 1036. 
17. Bills and Notes—Joint Action.—A _ joint 


maker and indorser of a note 
in the absence of stat- 
Bank of New Srmvyrna, 


action against a 
cannot be maintained 
ute.—Hough v. State 
Fla., 55 So. 462. 

18. Breach of Marrivge Promise—Measure of 
Damages.—The pecuniary benefit of the mar- 
riage to plaintiff is an element of damages in 
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an action for breach of marriage promise.— 
Lauer v. Banning, Iowa, 131 N. W. 783. 

19. Brokers—Double Agency.—A broker, act- 
ing in negotiations as the agent of the ven- 
dor, cannot act for the purchaser in the same 
transaction, since that would put him between 
conflicting interests——Minto v. Moore, Ala. 55 
So. 542. 

20.——License Tax.—Failure of broker to pay 
license tax required by city ordinance, held no 
defense to a suit to recover commissions on a 
sale made.—Hughes v. Snell, Okla, 115 Pac. 
1105. 

21. Carrier—Trespasser.—One obtaining trans- 
portation from a carrier by ‘false representa- 
tions that he was riding on an employee’s pass 
held a trespasser, as to whom the carrier was 
liable oniy for a willful or wanton injury.— 
Neyman y. Alabama Great Southern R. Co., Ala., 
55 So. 509. 

22. Notice of Claim.—Where the contract 
between a snipper and carrier contains no stip- 
ulations as to the time within which a claim 
for loss or damage to the snipment must be 
maue, or Where such stipulation, if made, is 
void, the shipper is not required to give no- 
tice of his c.aim, but may sue thereon at any 
time within that fixed by the statute of limi- 
tations of the state.—Soutnern Ky. Co. Vv. 
Mooresville Cotton Miils, C. C. A, 137 Fed. 72. 

as. Mangamus.—Thne courts may compel 
carriers to perform a positive duty imposed by 
law, and may restrain acts in excess of powers 
granieu.—hiorton v. Southern ky. Co., Ala., 0d 
So. 531. 

24.—Separate Coaches.—It is only when con- 
ditions ure SuvsS.antiauy alike, and When de-~ 
mand tor luxurics like Sieepsng cars, alnming 
cars, and Chalr Cars 18 of a Suvstantial Charac- 
ter, that they must be fturnisueu lor one face 
if furuisueu Lor the otnmer.—meccabe V. a.tcnisun, 
ish ed, 966. 
trom a 








"nN & S. bay. Co, C. . A, 

25. Consignee.—Where a buyer 
consighee, paid tne drall With a wlil Of sading 
ot iading tuerealter beions- 
b. JOMuNsun & CO. V. 





utvacneu, tue Dili 
ed to ihe purcuaser.—wWw. 
Centeal Vermont ty. Co, Vt, 79 «ali. luyd. 

26. Clerks of Courts—Suretics on bond.—The 
sureties un tue omicial VONG OL an Oucer hea 
not iiable tor mouey ikegasiy received by tne 
otucer.—auilhott v. Commonweaith, Ky., 138 5. 
W. 300. 

27. Chattel Mortgages—Security for Debt.— 
In equity, a Murlgage 1S not a conveyance ot 
the iegai titie, but only a Security tor aebt.— 
Barron vy. San Angeio Nat. bank, Tex., 138 Ss. 
W. 142. 

28. Unreasonable Seizure. — Unreasonable 
seizure of mortgaged chattels without cause 
cannot be justified under a clause authorizing 
mortgagee to take possession, if he feels inse- 





cure.—Flinn v. Frederickson, Neb., 131 N. W. 
934. 
29. Corporations—Liquidation. —- Mode of 


liquidating solvent corporation is left to the 
discretion of a majority of the stockholders, 
who may sell corporate assets at private sale. 
—Slattery v. Greater New Orleans Realty & 
Development Co., La., 55 So. 558. 

30. Contracts—Acceptance.—Where one party 
makes an offer dependent on some act of the 
Other party, and the latter performs the act, 





that is an acceptance.—Mott v. Jackson, Ala., 
55 So. 528, 

31. Consideration.—Promise by husband to 
make payment to his wife in discharge of his 
obligation to provide for her support after di- 
vorce held based on a consideration.—Nelson vy. 
Vassenden, Minn., 131 N. W. 794. 

32. Joint Action.—In a joint action ex con- 
tractu against several, and possible proof 
against only one, there can be no recovery.— 
Tomlinson v. Peninsular Naval Stores Co., Fla., 
55 So. 548, 


33. Substantial Performance.—Substantial 
performance of a building contract will Support 
a recovery by the builder.—Stude y. Koehler, 
Tex., 138 S. W. 193. 

34. Corporations—Ultra Vires.—A creditor of 
a corporation cannot intervene in a court of 
equity which is winding up its affairs, and ob- 
ject to a transfer or conveyance of a portion of 
its assets, consummated long before the receiv- 
ership, merely on the ground that it was ultra 
vires; but some fraud or breach of trust as to 
him must be shown as a ground for such relief. 
—Gay v. Hudson River Electric Power Co., C. 
Cc. A., 187 Fed. 12. 

35. Collateral Attack.—The existence of a 
corporation, whether de jure or de facto, may 
not be attacked except in a direct proceeding 
by the state itself—Western Union Telegraph 
Co. v. Superior Court of Sacramento County, 
Cal., 115 Pac. 1091. : 


36. Process.—“Arminius Chemical Company, 
Incorporated,” held brought into court on sum- 
mons to “Arminius Chemical Company.’"—Ar- 
~~ Co. v. White’s Adm’x., Va., 71 


37. Amending Charter.—An amendment to 
the charter of a corporation may be accepted 
by a majority of the stockholders as against 
the objection that the property acquired in the 
bus‘ness permitted by the amendment will be 
subject to taxation.—Perkins y. Coffin, Conn., 
79 Atl. 1070. 


38. Criminal Law—Circumstantial Evidence. 
—As adultery is seldom susceptible of direct 
proof by eyewitnesses, resort must be had to 
circumstantial evidence.—Wheeler v. Abbott, 
Neb., 131 N. W. 942. 


39. Monopoly.—A conspiracy to restrain or 
monopolize interstate commerce, in violation of 
the Sherman anti-trust act, is necessarily a 
continuing one, and its illegality is not alone 
in the act of confederating or engaging in the 
conspiracy. but also in its continuation.—United 
States v. Swift, D. C., 186 Fed. 1002. 

40.——Motion in Arrest.—On motion in arrest, 
as well as on demurrer, indictment must be 
sufficiently certain to describe the offense, so as 
to bar a second prosecution for the same.—Flor- 
en v. United States, C. C. A., 186 Fed. 961. 

41. Appeal and Error.—Whnere illegal tes- 
timony was introduced by the state without 
objection, defendant has no right to reversal, 
though the entire record is brought up under 

. L. 1898. p. 915, § 136.—State v. Sweet, N. J., 
79 Atl. 1054. 

42. Res Gestae.—Where several crimes 
constitute a single transaction, evidence of all 
may be given as part of the res gestae of the 
offense.—Allison v State, Ala., 55 So. 453. 

43. Conspiracy.—In criminal conspiracy, it 
is not necessary to prove the fact of conspiracy 
before proving the acts of the alleged conspira- 
tors.—Dincer v. Nathan, 129 N. Y. Supp. 966. 

44. Intent.—When the intent is not made 
an affirmative element of the crime the law 
imputes that the act knowingly done was with 
criminal intent, and it need not be alleged nor 
proven.—People v. Wolfrom, Cal., 115 Pac. 1088. 
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45.- Monopoly.—On a prosecution for viola- 
tion of the anti-trust laws, it is not necessary 
to prove the combination was entered into with- 
in a year before the indictment, but only its 
existence within that time.—International Har- 
vester Co. of America v. Commonwealth, Ky., 
138 S. W. 248. 

46.——Drunkenness.—In a _ prosecution for 
robbing another, defendant held entitled to an 
instruction that, if he was so drunk at the 
time that he Cid not have the intention of rob- 
bing prosecutor, he should pe found not gutlty. 


—Ternuen v. Commonwealth, Ky., 138 S. W. 
on 
af . 

47.——-Estoppel as to Degree.—That one of 


two jointly indicted for murder in the first de- 
gree is ailowed to plead guilty to murder in 
the third degree held not to preclude trying the 
other for a higher degree.—Tarasinski y. State, 
Wis., 131 N. W. 889. 

48. Argument of Counsel.—It was within 
the discretion of the court to permit an attor- 
ney, assisting the solicitor in a prosecution for 
homicide, to close the argument, notwithstand- 
ing defendant’s attorney had declined to make 





an argument.—Sheppard v. State, Ala., 55 So. 
514. 
49. Customs and Usages—Parol [Evidence.— 


Parol evidence held admissible to show a cus- 
tom explaining a provision in a contract for 
the sale of lumber that the buyer shall ship 


all the lumber purchased by a specified day, or 
pay for the same on estimate.—Vollmar & Be- 
low Co. v. Bayfield Mill Co., Wis., 131 N. W. 899. 

50. Death—dAction for.—The mere fact that 


a married woman was, at the time of her 
wrongful death, temporarily not engaged in 
her former independent occupation held not to 


prevent recovery of the damages to her estate. 
—Myers v. Chicago, B. & Q. R. Co., Iowa, 131 
N. W. 770. 

51. Deeds—Condition Subsequent.—A grantee 
of a purchaser in a contract for the purchase 
of real estate held to acquire a good title on 
the purchaser subsequently performing the con- 
tract and obtaining the legal title—-McAvoy v. 
Franklin, Wis., 131 N. W. 823. 

52.—_—Name of Grantee Blank.—A deed in 
which the name of a grantee is left blank and 
otherwise lawfully executed, will vest title in a 
person whose name is subsequently inserted 
therein by one authorized by the grantor.— 
Clemmons v. McGeer, Wash., 115 Pac. 1081. 

53.——Description of Property.—A writing by 
which persons purport to “sign over all inter- 
est and claim of possession we have on Brush 
Creek” is too vague, indefinite, and uncertain 
to convey land.—Caddell v. Eagle Coal Co., Ky., 
138 S. W. 304. 

54. Descent and  Distribution—Pleading.— 
Where it did not appear that a cause of action 
for injuries to land accrued prior to the death 
of an interested heir, it was no objection that 
the action was not brought in the name of a 
personal representative.—Madisonville, H. & E. 
R. Co. v. Wiar, Ky., 138 S. W. 255. 

55. Divorece—Alimony.—Decrees of Missouri 
courts for future alimony cannot be modified 
as to past-due alimony so as to deprive them 
of the full faith and credit clause of the fed- 


eral Constitution._-Campbell v. Campbell, OKL., 
115 Pace. 1111. 
56.——Connivance.—The fact that plaintiff 


procured detectives to watch her husband and 
thereafter traced him to a road house, and dis- 
covered his guilt of adultery, held not conni- 
vance sufficient to deprive her of a right to a 
divorce.—Lehman y. Lehman, N. J., 79 Atl. 1060. 
Right to Decree.—Where one suing for 
divorce proves facts entitling him to a divorce, 
the court has no power or discretion to deny 
it.—Meyer v. Meyer, Mo., 138 S. W. 70. 
58.——Bill of Review.—In a suit for divorce, 
a motion for a new trial, though filed more 
than two days after the entry of a decree, 


should not have been dismissed for that rea- 
son, but should have been treated as a bill of 
review.—Dickinson y. Dickinson, Tex., 138 S. 
W. 205. 








59.——-Condonation.—-A cross-bill for divorce 
held not demurrable as showing condonation.— 
Bulke v. Bulke, Ala., 55 So. 490. 

60.——Forgiveness not Condonation.—A prom- 
ise of forgiveness for past wrongs held not 
alone sufficient to constitute condonation.—An- 
derson v. Anderson, Neb., 131 N. W. 907. 

61. Easements—Adverse Possession.—One in 
adverse possession of another’s land claiming 
an easement acquires an easement as of right 
after the continuance of such. possession for 
ten years.—Fin & Feather Club v. Thomas, Tex., 
138 S. W. 150. 

62.——Interference With.—The owner of the 
fee in a strip of land who has granted an 
easement of way therein may suspend struc- 
tures above the way, or mine under it, if he 


does not interfere with the easement he has 
granted.—Jiarman v. Freeman, N. J., 79 Atl. 
1065. 


63. Ejectment—Common Grantor.—Where, in 
ejectment, both parties claim title under a com- 
mon grantor, it is unnecessary to go back of 
his title-—McAvoy v. Franklin, Wis., 131 N. W. 
823. 

64. Equitable Conversion—Wills.—A _ devise 
of real estate to executors to sell and pay debts 
and legacies held to operate as an equitable 
conversion of the property.—Spencer v. Lyman, 
S. D., 131 N. W. 802. 

65. Equity—Alternative Prayer.—It is no 
valid objection to exercise of equitable jurisdic- 


tion that plaintiff prays alternatively, that, if 
the relief sought be denied, he be given a 
money recovery.—Reiger vy. Turley, Iowa, 131 
N. W. 866. 


66. Estoppel—Retaining Benefits.—Where a 
party to a contract has obtained all the bene- 
fits thereunder, he cannot urge that the con- 
tract is void to defeat the rights of the party 
who has performed his part of the contract.— 


Busch-Everett Co. v. Vivian Oil Co., La., 55 So. 
564. 

67.——Altering Position.—A party to a con- 
tract, who refused to perform the same on 


grounds expressly stated, cannot, when sued 
for the breach, set up different grounds, where 
the facts were equally well known to him when 
he first stated his grounds.—Goodman vy. Pur- 
nell, C. C. A., 187 Fed. 90. 

68. Evidenee—Lost Writing.—Where corres- 
pondence constitutes relevant evidence, on a 
showing that it is lost or destroyed, second- 
ary evidence is competent.—Wolf v. Wolf, Ia., 
131 N. W. 882. 

69. Parol Testimony.—Parol evidence is 
admissible to show the date of the acceptance 
of a sight draft for the purpose of establish- 
ing the date of its maturity.—Russo-Chinese 
Bank v. National Bank of Commerce of Seattle, 
Wash., C. C. A., 187 Fed. 80. 

70..——Privileged Communications.—The ordi- 
nary rule is that if one does not produce testi- 
mony within his control, there is a presump- 





tion that such testimony if produced would be 
adverse to him; but this rule does not apply 
to privileged communications.—Lauer y. Ban- 
ning, Iowa, 131 N. W. 783. 

71. Executors and Administrators—Inventory. 


—Even if under a will one was seized of a de- 
terminable fee, whereof his widow was en- 
titled to dower, held that, such fee having de- 
termined on his death, the property did not be- 
long to his estate, and therefore should not be 
included in his administratrix’s inventory.— 
Dameron v. Lanyon, Mo., 138 S. W. 1. 

72. Fraudulent Conveyances—Preferences.— 





Preferred creditors, though knowing of the 
fraudulent purpose of their debtor, are not 
chargeable with fraud, if their only motive is 
the securing of their own debt.—Growney Vv. 
Lowe, Mo., 138 S. W. 33. 

73. =Fraud—Rescission.—The cases requiring 
an eviction or surrender of land before a ven- 


dee may rescind have no reference to an action 
of deceit for damages.—Maxwell v. Sherman, 
Ala., 55 So. 520 

74. Good Will—Professional Man.—The good 
will of a physician or other professional man 





WIA 


Pret nn &. anit Mi Ot wid ain 


~ 


ph _ 


— oo me oe 


eos 


a] 


s 
t 
nr 


Vv 





ese ana 





Vol. 73 


CENTRAL LAW JOURNAL. 


271 








is a property asset, subject to disposal in the 
same manner as the good will of any other 
business. —Maxwell v. Sherman, Ala., 55 So. 520. 

75. Guardian and Ward—<Accounting.—Where 
a ward elects to claim profits from an unau- 
thorized investment by his guardian, and the 
guardian refuses to account for profits, he is 
chargeable for interest on both principal and 
profits from the date of the election.—Meyers 
vy. Martinez, Ala., 55 So. 498. 

76. Gifts—Revocation.—A widow of sound 
mind having deposited money in trust for her- 
self and her granddaughter as “joint owners, 
subject to the order of either, the balance at 
the death of either to belong to tne survivor,” 
she could not, during her life, rescind on 
changing her desire as to disposition of the 
fund.—Mulfinger v. Mulfinger, Md., 79 Atl. 1089. 

77. Homicide—Conspiracy.—Accused, having 
entered a conspiracy to murder deceased, which 
was successful, could not relieve herself of 
guilt by abandoning the actual attack.—Shep- 
pard v. State, Ala., 55 So. 514. 

78.——Evidence.—One accused of assault with 
intent to murder held not entitled to explain 
his flight, by showing violent character of the 
assaulted person’s brother.—Jobe v. State, Ala., 
55 So. 430. 

79. Husband and Wife—Suretyship by Wife. 
—A married woman cannot make any contract 
of guaranty or suretyship, or a valid promise 
to pay a husband’s debt.—Thompson vy. Wilkin- 
son, Ga., 71 S. E. 678. 

80. Judgment—Appearance.—One voluntarily 
appearing in the court of a foreign country 
heid not precluded from urging in the courts of 
Texas the invalidity of such judgment on other 
grounds than that of lack of jurisdiction over 
his person.—Banco Minero y. Ross & Master- 
son, Tex., 138 S. W. 224. 

81. Res Judicata.—For a judgment to con- 
stitute a former adjudication, it must appear 
that the matter now in dispute was in that 
case put in isSue and tried.—Squaw Creek 
Drainage Dist. No. 1 v. Turney, Mo., 188 S. W. 
12. . 








82. Justices of the Peace—Jurisdiction.—An 
assignment of future wages to be earned under 
future contracts of employment held not en- 
forceable in a justice’s court, but only in an 
equitable proceeding within Rev. St. 1909, § 
7397.—Close v. Independent Gravel Co., Mo., 138 
Ss. W. 81. 

83. Judicial Sales—Inadequacy of Price.— 
Mere inadequacy of price is not of itself suf- 
ficient to justify the setting aside of a judicial 
sale-—Conclin v. Grand Central Savings & 
bailding Ass’n., Ky., 138 S. W. 312. 

84. Indemnity—Securing Bail.—A bond of in- 
demnity against liability on an undertaking 
given in a criminal action is not void as against 
public policy.—Western Surety Co. v. Kelley, 
8S. D., 181 N. W. 808. 

85. Infants—Next Friend.—The court should 
revoke the authority of a next friend suing for 
an infant, when it appears that he is not a 
proper person to prosecute the suit.—Swoope v. 
Swoope, Ala., 55 So. 418. 

86. Indictment and Information—Bill of Par- 
ticulars.—The office of a bill of particulars is, 
not to make a bad indictment good, but to give 
defendant, who faces a sood indictment further 
information.—Floren v. United States, C. C. A,, 
186 Fed. 961. 

87. Election.—Where evidence has been in- 
troduced in a criminal prosecution, appropri- 
ate to support the charge made in each of the 
two counts of the indictment, the state is not 
required to elect under which count it will 
proceed.—Mangrall v. State, Ala. 55 So. 446. 

88.—Evidence.—Where a _ statute forbids 
several acts, and a commission of one or all of 
them constitutes the offense defined, it is per- 
missible in one count of an information or in- 
dictment to charge all the acts.—People_ v. 
Wolfrom, Cal., 115 Pac. 1088. 

89. Infants—Disaffirmance.—Where an infant 
disaffirms a sale of personalty, the right of the 














vendor to recover the property and the right 
of the infant to recover money paid may be 
tried in the same action.—Ross P. Curtice Co. 
v. Kent, Neb., 181 N. W. 944. 

90. Insurance—Payment of Premium.—Where 
an applicant for insurance gave the agent his 
note, and the agent paid the premium with the 
proceeds of the note which he negotiated, there 
was a payment of the premium in compliance 
with the provisions of the policy.—Manhattan 
Life Ins. Co. v. Hereford, Ala., 55 So. 497. 

91. Sufficiency of Proof.—Provision in pol- 
icy for payment of life insurance on “satisfac- 
tory proof” of death held to require such proof 
as, uncontradicted, would support recovery.— 
Security Bank of Richmond vy. Equitable Life 
Assur. Society of United States, Va., 71 S. E. 
647. 

92. Suicide.—Defense of suicide of insur- 
ed held not established unless evidence excludes 
all reasonable probabilities of death by acci- 
dent or from natural causes.—Walden v. Bank- 
ers’ Life Ass’n. of Des Moines, Iowa, Neb., 131 
N. W. 962. 

93.——Waiver.—Provisions of an insurance 
company requiring waiver to be in writing 
have no reference to proof of loss and stipula- 
tions to be performed after loss.—Morgenstern 
v. Insurance Co. of North America of Philadel- 
phia, Pa., Neb., 131 N. W. 969 

94. Intoxicating Liquors—Nuisance.—A _ res- 
taurant keeper, who regularly Serves any pa- 
tron, desiring it, liquor with his meals, send- 
ing a servant to a saloon therefor with the pa- 
tron’s money, and making no profit in such 
transaction itself, held to “dispense” liquor in 
violation of Code, § 2382, and so to be guilty of 
a nuisance under sections 2384 and 2448.—Saw- 
yer v. Frank, Iowa, 131 N. W. 76 

95. Landlord and Tenant—Destruction of 
Premises.—An agreement between landlord and 
tenants, after the destruction of the leased 
premises by fire, that in case the landlord re- 
built he would make the tenants a new lease 
on the same terms as the old, held valid and 
binding on the tenants, provided the landlord 
rebuilt within a reasonable time.—Addieg v. 
Tull, C. C. A., 187 Fed. 101. 

96. Sublessee.—The continued physical pos- 
session of leased premises by a transferee of a 











tenant constitutes possession by the tenant 
himself.—Simon v. Hermann, 129 N. Y. Supp. 
1014. 


97. Libel and Slander—Sufficiency of Proof.— 
In a prosecution for slander, the slanderous 
language must be proven substantially as al- 
leged.—Adams v. State, Tex., 138 S. W. 117. 

98. Malicious Prosecution—Acquittal.—The 
acquittal of one prosecuted for crime is not, as 
a general rule, evidence of want of probable 
cause for the prosecution.—Saunders y. Bald- 
win, Va., 71 S. E. 620. 

99. Master and Servant—<Assumption of Risk. 
—Where a master has discharged all his duties 
to an employee, at common law, the servant as- 
sumes all the risks ‘incident to the employment. 
—Fitzsimmons v. A. J. Cesery & Co., Fla., 55 
So. 465. 

100. Injury to Licensee.—An owner of a 
distillery held liable for injuries to a child re- 
ceived while at work at the request of an em- 
ployee having the immediate care of the dis- 
tillery.— Wells v. Kentucky Distilleries & Ware- 
house Co., Ky., 138 S. W. 278. 

101. Malicious Prosecution—Probable Cause. 
—An unexplained or unqualified holding for 
trial of persons accused of crime held to estab- 
lish a prima facie case of the existence of 
probable cause for a criminal prosecution.— 
Danzer v. Nathan, 129 N. Y. Supp. 966. 

102. Marriage—Evidence.—That one had no 
authority to perform a marriage ceremony held 
a factor in determining whether a ceremony 
was performed in determining the issue of the 
existence of a marriage.—Weatherall v. Weath- 
erall, Wash., 115 Pac. 1078. 

103. Mechanics’ Liens—Lienable Items.—Ma- 
terialmen have no mechanics’ liens against a 
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building on accvunt of materials not incorpor- 
ated in improvements.—Empire State Surety Co. 
v. City of Des Moines, Iowa, 131 N. W. 870. 


104. Mortgages—Taxes and Insurance.—A 
mortgagee may insure the property and pay 
taxes thereon and add expense to original claim. 
—Ferguson v. Dickinson, Tex., 138 S. W. 221. 


105. Partition by Heirs.—Where property 
incumbered by a mortgage descended to heirs, 
who partitioned the same subject to the mort- 
gage, the debt could not be deemed the per- 
sonal obligation of the heirs.—Caldwell v. Cald- 
well, Ala., 55 So. 515. 


106. Construction.—As between a_ condi- 
tional deed and a mortgage, the court in cases 
of doubt will always lean to the mortgage.— 
Irwin v. Coleman, Ala., 55 So. 492. 








107. Municipal Corporations—Health of Citi- 
zens.—A municipal corporation is as much 
bound to take due precautions for the health 


and welfare of its citizens as it is to keep its 
streets in a reasonably safe condition for travel. 
—City of Portsmouth v. Lee, Va., 71 S. E. 630. 

108.——Li: bility to Street Contractor.—A con- 
tractor to pave a street held entitled to judg- 
ment against the municipality for the amount 
of invalid assessments against property owners. 


—Gilchrest & Co. v. City of Des Moines, Iowa, 
131 N. W. 776. 
109. Names—tInitial Letters—Surname and 


initial letter may constitute the full name, and, 
where a grantee is so named, it wil not be 
presumed that he has another name.—Stratton 
v. McDermott, Neb., 131 N. W. 949. 

110. Navigable Waters—Drainage District.— 
Spreads of a river within a drainage district 
do not constitute inland navigable lakes or 
ponds, and hence their destruction in a drain- 
age improvement does not affect the right to 
make such improvement.—In re Trempealeau 
Drainage Dist., Wis., 131 N. W. 838. 

111. Negligence—Invitee.—A prospective cus- 
tomer riding in one of defendant’s automobiles 
with a deinonstrator, on alighting to crank the 
ear, held an invitee, as to whom defendant owed 
a duty to warn concerning dangers involved in 
such act.—Martin vy. Maxwell-Brisco Motor Ve- 
hicle Co., Mo., 138 S. W. 65. 

112.—-Pleading.—Simple allegation of negli- 
gence as to direct injury is sufficient, but other- 
wise, where the injury is indirect.—Miller v. 
Pathe Freres, N. J., 79 Atl. 1062. 

113. Patents—Infringement.—Mere delay in 
the bringing of a suit for infringement of a 
patent, where it was because of the inability 
of the owner to bear the expense of the litiga- 
tion, is not such laches as will defeat the suit. 
—Davis v. A. H. Reid Creamery & Dairy Supply 
ca, C. CG, 18% Ped. 367. 

114. Parties—Amending Pleadings.—A party 
suing in his own right held authorized to amend 
his complaint so as to sue in a representative 
capacity.—Myers v. Chicago, B. & Q. R. Co., 
Iowa, 131 N. W. 770. 

115. Payment—Mniling Check.—The mailing 
by a buyer of a check for the price is not evi- 
dence that the check* was received on the day 
it was mailed, as a check does not operate as 





payment until received.—W. B. Johnson & Co. 
v. Central Vermont Ry. Co., Vt., 79 Atl. 1095. 
116. Evidence.—Payment as a_ defense 





on appeal in an _ action tried before a jus- 
tice does not include the purchase by defen- 
dant of a claim against plaintiff from a third 
person.—Beekman Lumber Co. v. Glendale Lum- 
ber Co., Mo., 138 S. W. 90. 

117. Principal and Surety—Contraction Bond. 
—The suretv on a municipal contractor’s bond 
securing payment of materialmen is not dis- 
charged from liability to them by premature 
payment to the contractor, after the material 
claims accrued.—Empire State Surety Co. v. 
City of Des Moines, Iowa, 131 N. W. 870. 

118. Religious Societies—Diversion of Tem- 
poralities.—If the majority of the trustees of a 
Roman Catholic Church unite in diverting the 
temporalities of the corporation from their 








proper purposes, a minority may maintain an 
action in the corporate name to enjoin such 
diversion.—Parish of the Immaculate Concep- 
tion v. Murphy, Neb., 131 N. W. 946. 

119. Sales—Rescission in Reasonable Time. 
—Failure of a buyer to give notice of rescis- 
sion of a sale for breach of warranty or to of- 
fer to return the property within a reasonable 
time after discovering the defects waives his 
right to rescind, and limits him to a recovery 
or offset of damages for the diminished value 
of the property.—Dickinson Fire & Pressed 
Brick Co. v. F. T. Crowe & Co., Wash., 115 Pac. 
1087. 

120. Time of Essence.—Time is of the es- 
sence af a contract for the sale and subsequent 
delivery of goods on specified dates.—Oshinsky 
v. Lorraine Mfg. Co., C. C. A., 187 Fed. 120. 

121. Statutes—Extraterritorial Operation.— 
No sovereignty can extend its process beyond 
its own territorial limit to subject either per- 
son or property to its judicial decisions.—Banco 
Minero v. Ross & Masterson, Tex., 188 S. W. 
224. 
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122. Subrogation—Paid Surety.—A compen- 
sated or paid surety is entitled to subrogation 
just as any other surety.—Lewis’ Adm’r. vy. 
United States Fidelity & Guaranty Co., Ky., 138 
S. W. 305. 


123. Taxation—Curative Statute.—In the ab- 
sence of a curative statute, a tax deed executed 
by a person other than the official designated 
by law to make the same is a nullity.—Gordon 
v. Joyner, Va., 71 S. E. 652. 

124. Tenancy in Common—Possession by One. 
—Possession of one tenant in common is the 
possession of all, but one tenant in actual pos- 
session, claiming against his cotenant, may 
have the benefit of the statute of limitations.— 
Nickey v. Leader, Mo., 138 S. W. 18. 

125. Ouster.—A tenant in common, enter- 
ing on the whole estate, improving it, and claim- 
ing it for more than the period of limitation, 
owns it by actual ouster.—Lund v. Nelson, Neb., 
131 N. W. 919. 

126. Vendor and Purchaser—Joint Purchas- 
er.—One who furnishes money to a purchaser 
of real estate to receive as compensation one- 
half of the profits held not a joint purchaser.— 
Hawe v. Higgins, Neb., 131 N. W. 937. 

127. Rescission.—Promise of a grantee to 
execute a contract to reconvey on termination 
of his use, which he never intended to perform, 
made simply to induce a conveyance, held a 
fraud sufficient, if seasonably urged, to entitle 
the grantors to rescind.—May v. Cearley, Tex., 
138 S. W. 165. 

128. Rescission.—A vendee of property 
sold to a bankrupt held not entitled to repudi- 
ate a contract because of alleged false repre- 
sentations that the bankrupt was acting as 
agent for another, and not for himself.—In re 
Miley, D. C., 187 Fed. 177. 

129. Rescission.—The purchaser of land 
may rescind his contract for fraudulent repre- 
sentations as to the quantity or boundaries of 
the land.—Maxwell v. Sherman, Ala., 55 So. 520. 

130. Water and Water Courses—Embank- 
ment.—A railroad in constructing a fill over 
bottom lands is bound to leave sufficient open- 
ings for the escape of water reasonably antic- 
ipated to flow down the same.—Madisonville, H. 
& E. R. Co. v. Wiar, Ky., 138 S. W. 255. 

131. Wiéills—Construction. — Debts are not 
chargeable on lands, unless the intention to so 
charge them is shown by the will.—Pitts v. 























Campbell, Ala., 55 So. 500 
132.——Testamentary Capacity.—That testa- 
tor changed his will in favor of each person 


who showed him kindness as he changed his 
abode held competent evidence on the question 
of incapacity.—Luebbert v. Brockmeyer, Mo., 138 
Ss. W. 92 

133. Construction.—A clear gift under a 
will is not to be eut down by anything which 
does not with reasonable certainty indicate an 
intention to cut it down.—Pitts v. Campbell, 
Ala., 55 So. 500. 
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